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regardless that they may be dry at a 
particular point in time. 

§ 329.14 Determination of navigability. 
(a) Effect on determinations. Although 

conclusive determinations of naviga-
bility can be made only by federal 
Courts, those made by federal agencies 
are nevertheless accorded substantial 
weight by the courts. It is therefore 
necessary that when jurisdictional 
questions arise, district personnel care-
fully investigate those waters which 
may be subject to Federal regulatory 
jurisdiction under guidelines set out 
above, as the resulting determination 
may have substantial impact upon a 
judicial body. Official determinations 
by an agency made in the past can be 
revised or reversed as necessary to re-
flect changed rules or interpretations 
of the law. 

(b) Procedures of determination. A de-
termination whether a waterbody is a 
navigable water of the United States 
will be made by the division engineer, 
and will be based on a report of find-
ings prepared at the district level in 
accordance with the criteria set out in 
this regulation. Each report of findings 
will be prepared by the district engi-
neer, accompanied by an opinion of the 
district counsel, and forwarded to the 
division engineer for final determina-
tion. Each report of findings will be 
based substantially on applicable por-
tions of the format in paragraph (c) of 
this section. 

(c) Suggested format of report of find-
ings: 

(1) Name of waterbody: 
(2) Tributary to: 
(3) Physical characteristics: 
(i) Type: (river, bay, slough, estuary, 

etc.) 
(ii) Length: 
(iii) Approximate discharge volumes: 

Maximum, Minimum, Mean: 
(iv) Fall per mile: 
(v) Extent of tidal influence: 
(vi) Range between ordinary high and 

ordinary low water: 
(vii) Description of improvements to 

navigation not listed in paragraph 
(c)(5) of this section: 

(4) Nature and location of significant 
obstructions to navigation in portions 
of the waterbody used or potentially 
capable of use in interstate commerce: 

(5) Authorized projects: 
(i) Nature, condition and location of 

any improvements made under projects 
authorized by Congress: 

(ii) Description of projects authorized 
but not constructed: 

(iii) List of known survey documents 
or reports describing the waterbody: 

(6) Past or present interstate com-
merce: 

(i) General types, extent, and period 
in time: 

(ii) Documentation if necessary: 
(7) Potential use for interstate com-

merce, if applicable: 
(i) If in natural condition: 
(ii) If improved: 
(8) Nature of jurisdiction known to 

have been exercised by Federal agen-
cies if any: 

(9) State or Federal court decisions 
relating to navigability of the 
waterbody, if any: 

(10) Remarks: 
(11) Finding of navigability (with 

date) and recommendation for deter-
mination: 

§ 329.15 Inquiries regarding deter-
minations. 

(a) Findings and determinations 
should be made whenever a question 
arises regarding the navigability of a 
waterbody. Where no determination 
has been made, a report of findings will 
be prepared and forwarded to the divi-
sion engineer, as described above. In-
quiries may be answered by an interim 
reply which indicates that a final agen-
cy determination must be made by the 
division engineer. If a need develops for 
an energency determination, district 
engineers may act in reliance on a find-
ing prepared as in section 329.14 of this 
part. The report of findings should then 
be forwarded to the division engineer 
on an expedited basis. 

(b) Where determinations have been 
made by the division engineer, inquir-
ies regarding the navigability of specific 
portions of waterbodies covered by 
these determinations may be answered 
as follows: 

This Department, in the administra-
tion of the laws enacted by Congress 
for the protection and preservation of 
the navigable waters of the United 
States, has determined that lll 

(River) (Bay) (Lake, etc.) is a navigable 
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water of the United States from lll 

to lll. Actions which modify or oth-
erwise affect those waters are subject 
to the jurisdiction of this Department, 
whether such actions occur within or 
outside the navigable areas. 

(c) Specific inquiries regarding the 
jurisdiction of the Corps of Engineers 
can be answered only after a deter-
mination whether (1) the waters are 
navigable waters of the United States 
or 

(2) If not navigable, whether the pro-
posed type of activity may neverthe-
less so affect the navigable waters of 
the United States that the assertion of 
regulatory jurisdiction is deemed nec-
essary. 

§ 329.16 Use and maintenance of lists 
of determinations. 

(a) Tabulated lists of final deter-
minations of navigability are to be 
maintained in each district office, and 
be updated as necessitated by court de-
cisions, jurisdictional inquiries, or 
other changed conditions. 

(b) It should be noted that the lists 
represent only those waterbodies for 
which determinations have been made; 
absence from that list should not be 
taken as an indication that the 
waterbody is not navigable. 

(c) Deletions from the list are not au-
thorized. If a change in status of a 
waterbody from navigable to non-navi-
gable is deemed necessary, an updated 
finding should be forwarded to the divi-
sion engineer; changes are not consid-
ered final until a determination has 
been made by the division engineer. 

PART 330—NATIONWIDE PERMIT 
PROGRAM 
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§ 330.1 Purpose and policy. 
(a) Purpose. This part describes the 

policy and procedures used in the De-
partment of the Army’s nationwide 
permit program to issue, modify, sus-
pend, or revoke nationwide permits; to 
identify conditions, limitations, and 
restrictions on the nationwide permits; 
and, to identify any procedures, wheth-
er required or optional, for authoriza-
tion by nationwide permits. 

(b) Nationwide permits. Nationwide 
permits (NWPs) are a type of general 
permit issued by the Chief of Engineers 
and are designed to regulate with lit-
tle, if any, delay or paperwork certain 
activities having minimal impacts. The 
NWPs are proposed, issued, modified, 
reissued (extended), and revoked from 
time to time after an opportunity for 
public notice and comment. Proposed 
NWPs or modifications to or reissuance 
of existing NWPs will be adopted only 
after the Corps gives notice and allows 
the public an opportunity to comment 
on and request a public hearing regard-
ing the proposals. The Corps will give 
full consideration to all comments re-
ceived prior to reaching a final deci-
sion. 

(c) Terms and conditions. An activity 
is authorized under an NWP only if 
that activity and the permittee satisfy 
all of the NWP’s terms and conditions. 
Activities that do not qualify for au-
thorization under an NWP still may be 
authorized by an individual or regional 
general permit. The Corps will consider 
unauthorized any activity requiring 
Corps authorization if that activity is 
under construction or completed and 
does not comply with all of the terms 
and conditions of an NWP, regional 
general permit, or an individual per-
mit. The Corps will evaluate unauthor-
ized activities for enforcement action 
under 33 CFR part 326. The district en-
gineer (DE) may elect to suspend en-
forcement proceedings if the permittee 
modifies his project to comply with an 
NWP or a regional general permit. 
After considering whether a violation 
was knowing or intentional, and other 
indications of the need for a penalty, 
the DE can elect to terminate an en-
forcement proceeding with an after- 
the-fact authorization under an NWP, 
if all terms and conditions of the NWP 
have been satisfied, either before or 

VerDate Aug<31>2005 14:45 Aug 06, 2007 Jkt 211131 PO 00000 Frm 00482 Fmt 8010 Sfmt 8010 Y:\SGML\211131.XXX 211131


